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Decision  #93-016 


IN  THE  MATTER  OF  THE  HUMAN  RIGHTS  CODE.    R.S.O.    1990,   c.  H.19 

And  in  the  nvatter  of  the  Complaints,  of  Kathleen  Lewis,  by  her 
next  friends,  Robert  and  JoAnn  Lewis,  dated  April  22,  1985, 
and  March  13,  1986,  pursuant  to  section  32  of  the  Human  Rights 
Code .  alleging  discrimination  in  services  on  the  basis  of 
handicap  and  constructive  discrimination  by  the  York  Region 
Board  of  Education,  Her  Majesty  the  Queen  in  Right  of  Ontario, 
the  Ministry  of  Education,  R,A.  Cressman,  J.  Laughlin  and  J.W. 
Rogers 


3oard  of  Inquiry:  -     M.R.  Gorsky 


Appearances : 


For  the  Ontario  Human  Rights  Commision         -  Ms.  G.  Sanson 


For  the  Respondents,   York  Region  Board  of 
Education,  R.A.  Cressman  and  J.  Laughlin 

-  Ms  B.   Bowl by 
-  and  Ms.  M.  Mackinnon 
Counse I 


For  the  Respondent  Her  Majesty  the  Queen 

in  Right  of  Ontario,   the  Ministry  of  Education 

-  Mr.  John  Bell 
•-  and  Ms.   D.  Goldberg 
Counsel 


Counsel 


For  the  Complainant 


-Mr.  D. 
Counsel 


Baker 


Hearing:   By  conference  call,  held  on  March  26,  1993 
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INTERIM  DECISION 

At  the  commencement  of  the  hearing  by  conference  call  held  on 
March  26,  1993  pursuant  to  notice  of  the  Registrar  dated  March,  8, 
1993,  Ma.  Bowlby,  counsel  for  the  Respondent,  York  Region  Board  of 
Education,  indicated  that  she  intended  to  bring  a  preliminary 
application  for  an  order  that  the  matter  should  not  be  proceeded 
with  because  of  the  delay  between  the  filing  of  the  complaints  on 
April  22,  1985  and  March  13,  1986  and  the  appointment  of  the  Board 
of  Inquiry  on  March  5,  1993. 

Ms.  Sanson,  counsel  for  the  Commission,  submitted  that  the 
3oard  should,  notwithstanding  the  bringing  of  the  noted 
application,  set  dates  for  the  continuation  of  the  hearing  on  the 
merits  so  that  there  would  not  be  additional  delay  in  hearing  the 
complaints,   should  Ms.  Bowlby 's  application  be  denied. 

Counsel  for  the  several  respondents  then  advised  me  that  they 
were  involved  as  counsel  in  the  hearing  of  another  complaint 
(referred  to  as  the  Till  case,  file  number  92-0084)  involving  many 
of  the  Respondents  in  this  case,  and  that  56  days  had  been  set  for 
the  hearing  of  that  case  commencing  in  September  of  1993.  Counsel 
stated  that  it  would  therefore  not  be  possible  to  schedule  dates 
for  the  hearing  of  this  case  on  the  merits  to  commence  before  some 
time  in  1994. 
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Mr.  Baker,  counsel  for  the  Complainants,  then  indicated  that 
he  would  be  bringing  an  application  that  the  Board  set  dates  for 
the  continuation  of  the  hearing  even  if  these  might  coincide  with 
those  scheduled  for  the  hearing  of  the  Till  case.  He  indicated 
that  his  position  would  be  that  the  Complainants  were  entitled  to 
have  the  matter  heard  and  decided  as  expeditiously  as  possible,  and 
that  the  involvement  of  counsel  for  the  Respondents  in  the  Till 
case  ought  not  to  prejudice  the  Respondents  having  their  case 
heard . 

The  Chairperson  indicated  that  it  was  imperative  that  Ms. 
Bowlby's  and  Mr.  Baker's  applications  be  heard  and  decided  without 
undue  delay,  and  that  dates  for  the  possible  continuation  of  the 
hearing  on  the  merits  would  be  set  at  the  hearing  to  be  scheduled 
to  hear  those  applications,  it  being  understood  that  those  dates 
would  not  be  necessary  should  Ms*  Bowlby's  application  succeed. 

Ms.  Sanson  stated  her  concern  that  she  did  not  wish  the 
process  of  bringing  and  disposing  of  applications  preliminary  to 
hearing  the  complaints  on  their  merits  to  extend  beyond  the  dates 
noted  below. 

Mr.  Bell,  indicated  that  he  had  only  recently  been  retained  as 
counsel  for  the  Ministry  of  Education,  and  stated  that  he  was  not, 
at  this  time,  in  a  position  to  advise  me  if  he  would  be  bringing 
any  preliminary  applications. 
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The  Chairperson  then  stated  that  the  hearings  with  respect  to 
preliminary  objections  from  counsel  would  be  heard  on  April  7  and 
8,  1993  and  on  April  22,  1993,  commencing  at  8:30  a.m.  on  each  day. 
The  hearings  will  take  place  at  the  Chestnut  Park  Hotel,  108 
Chestnut  St.,  Toronto,  Ontario.  The  hearings  on  April  7  and  8  will 
take  place  in  the  Batik  Room,  and  the  hearing  of  April  22,  will 
take  place  in  the  Axminster  Room. 


Ms.  Sanson  requested  the  Chairperson  to  order  that 
notification  of  the  bringing  of  any  preliminary  application  would 
have  to  be  made  prior  to  April  7,  1993  in  order  for  it  to  be  heard. 
She  also  requested  that  the  Chairperson  order  that  any  counsel 
intending  to  make  an  application  at  the  hearings  scheduled  for  that 
purpose  be  required  to  deliver  a  written  statement  setting  out  the 
nature  of  the  application  and  a  brief  statement  of  statutory 
authority  intended  to  be  relied  upon  in  sufficient  time  to  enable 
counsel  representing  parties  adverse  in  interest  to  prepare  to 
respond  to  the  application  at  the  hearing. 

The  Chairperson  ruled  that  he  did  not  wish  to  foreclose  the 
bringing  of  other  preliminary  applications  at  the  hearings 
established  for  that  purpose  because  notice  of  them  had  not  been 
given  in  the  manner  requested  by  Ms.  Sanson.  He  went  on  to  state 
that  if  any  preliminary  application  was  brought  without  a  prior 
indication  that  this  would  be  the  case,  he  would  hear  argument  at 
that     time    as     to     whether     counsel     attempting     to     bring  such 
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application  should  be  allowed  to  do  so.  Any  decision  would  be  too 
dependent  on  the  facts  relating  to  the  reasons  for  failing  to  give 
prior  notice  to  allow  for  an  order  to  be  made  as  requested  by  Ms. 
Sansorn . 

The  Chairperson  also  ruled  that  counsel  intending  to  bring 
preliminary  applications  at  the  time  set  for  that  purpose  furnish 
other  counsel  with  a  statement  of  the  nature  of  any  application, 
along  with  the  statutory  authority  intended  to  be  relied  upon. 
Because  of  the  short  period  of  time  between  the  hearing  by 
conference  call  and  the  first  date  scheduled  for  the  hearing  of 
preiimiary-  applications,  the  Chairperson,  although  he  requested 
counsel  intending  to  bring  applications  on  April  7,  1993  to  have 
the  necessary  statements  and  statutory  authority  delivered  to  other 
counsel  at  least  a  few  days  prior  to  April  7,  1993,  did  not  order 
that  this  be  done. 

Because  the  Chairperson  does  not  wish  the  hearings  to  be 
further  delayed,  should  the  the  time  set  for  the  hearing  of 
prelimenary  applications  be  insufficient,  those  hearings  may  have 
to  be  completed  by  the  exchange  of  written  argument. 

The  Chairperson  explained  that  while  he  realized  that  the 
proposed  times  set  for  hearing  preliminary  applications  might 
inconvenience  some  counsel,  he  did  not  see  any  other  way  of 
insuring  that  the  matters  in  dispute  are  dealt  with  expeditiously. 
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Whenever    possible,     attempts    will     be    made    to    accomodate    the  \  &■ 

schedules  of  counsel . 


Dated  at  Toronto,  Ontario,  the  27th  of  March,  1993 


M.R.  Gorskv  -  Board  of  Inquiry 


